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LYNCH, Crcuit Judge. The parting of ways of attorneys

inalawfirmis often difficult; in this instance it has been
unusual |y acrinoni ous. In this dispute between Edward Paul

Coady, an attorney, and Ashcraft & Gerel, his former law firm

the firm appeals the district court's confirmation of an
arbitration award. The core of this case concerns the award to
Coady of $45, 000 in additional bonus conpensation, plus fees and
expenses for the arbitration. Ashcraft & Gerel argues that the
arbitrators exceeded their authority under the Ilimted
arbitration clause of Coady's enploynent agreenent. Ashcraft &
Cerel also appeals the district court's earlier refusal to
transfer Coady's application for arbitration to the federal

district court for the District of Colunbia, where the law firm
had earlier filed a conplaint alleging, inter alia, that Coady
was in breach of his contract. Coady |ater counterclaimed in

the D.C. court for breach of contract.?

1 Al I eging arbitrator m sconduct, Ashcraft & Gerel also
argues that the district court erred in not vacating the award
under 9 U. S.C. 8 10(a)(3) as being fundanmentally wunfair.
Because of our resolution of the issue of the scope of the
arbitrators' authority, we need not reach this issue.
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We hold that the initial order of reference to the
arbitrators by the Massachusetts district court referred matters
outside the arbitrators’ authority, and that in naking
determ nations as to the bonus owed to Coady, the arbitrators
exceeded the scope of their authority under the arbitration
clause. The arbitrators did so in at |east three ways. First,
once the parties stipulated as to the neaning of certain terns
in Coady's enployment contract, there was no |onger any
anbiguity or question of interpretation for the arbitrators to
resol ve. Next, the panel made factual findings regarding the
law firm s all eged mani pul ation of its "senior partner draw, " a
sumthat limted the size of the bonus that Coady coul d receive.?
Finally, the panel cal cul ated the amount of the additional bonus
owed to Coady. The latter two were issues of the application of
the contract terms to the facts, matters that were not within
the arbitrators' |imted authority under the contract. We
vacate the arbitral award and remand with instructions to
transfer any further proceedings related to Coady's bonus to the

US. District Court for the District of Colunbia. We do not

2 In addition to his salary, Coady was entitled to
receive in 1997 a bonus equal to 25% of the net profits of
Ashcraft & GCerel's Boston office, which he nmanaged. Hi s
enpl oynment agreenent, however, set a cap on his total earnings:
"[ Coady] shall receive in no event any anmount in total

conpensation for any calendar year in excess of a senior
partner's draw for [the] same cal endar year.™
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deci de whether the Massachusetts district court abused its
di scretion by initially refusing to transfer the case, but
conclude that it was in error as to the primary factor on which
it relied.

l.

In 1989, Coady joined the Boston office of Ashcraft &
CGerel, alaw firmbased in Washington, D.C. He |later becane the
managi ng attorney of the Boston office, and held that position
until April 1998. Coady was never an equity partner; he
characterized his status in 1996 as a "contract non-equity
partner."”

In early 1997, disputes arose between Coady and the
firmover Coady's conpensation and his managenent of the office.
Coady's enpl oynent agr eenment aut horized arbitration of
"anmbiguities or questions of interpretation of this contract,"”
if the parties could not resolve their differences. Coady
informed Ashcraft & Gerel that he intended to submt the
di sputed enpl oynment issues to arbitration.

After unsuccessful negotiations (includingindications
t hat Coady planned to resort to arbitration), Ashcraft & Gerel
filed a conplaint for damages and a decl aratory judgnent in the
U.S. District Court for the District of Colunmbia on August 1,

1997. The firmclainmed that Coady had violated his duties and
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obligations to the firm and sought a declaration that it was
entitled under the enploynent agreenent to term nate Coady for
cause. The firm had an interest in term nating him for cause
because the enpl oyment contract called for a paynment of $400, 000
to the innocent party in case of breach. Coady later filed a
counterclaimfor breach of contract.

On August 19, 1997, Coady filed an application for
arbitration in Massachusetts state court; Ashcraft & Cerel
renmoved that action to the federal district court for the
District of Mssachusetts and noved to dismss, stay, or
transfer venue to the District of Colunbia court. Although the
Massachusetts federal district court initially decided to
transfer the case to the D.C. court, it later reconsidered the

transfer. See Coady v. Ashcraft & Gerel, 996 F. Supp. 95, 98

(D. Mass. 1998). It reconsidered because its original transfer
deci si on had been prem sed not on the first-filed doctrine, but
on a ground never presented to it by the parties. See id.
After reconsideration, the Massachusetts district court
deni ed Ashcraft & GCerel's motion to transfer, citing the
exi stence of what it perceived as a judicial enmergency in the
federal district court for the District of Colunbia as its
primary reason for refusing to transfer the case. See id. at

100, 106. The court then considered Coady's application for
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arbitration. Coady sought an order conpelling arbitration of
"all of the matters in dispute” between hinself and Ashcraft &
Gerel . Id. at 106. The court found, however, that the
arbitration clause in his enploynent contract was an unusually
limted one: it authorized arbitration only of questions of
anmbiguity or interpretation of the contract; questions of breach
of contract were not within the scope of the clause. See id. at
106- 07. Nei ther party disputes this holding. The court
identified four major issues that it considered to be contract
interpretation issues and referred themto an arbitration panel
in Massachusetts. See id. at 108-10. The court acknow edged
that the arbitration could not conpletely resolve the parties'
di sagreenents: "Unless the parties nmutually agree to continue
arbitration for the purpose of conplete resolution of a dispute,
the dispute nust be resolved through litigation, or private
settlement.” 1d. at 107.

In May 1998, the D.C. district court denied Coady's
nmotion for a stay of proceedi ngs pending the arbitration. From
t hat point on, one federal district court action proceeded in
Massachusetts whil e another proceeded between the sane parties
in the District of Colunbia on essentially the same subject
matter. In addition, the arbitration, related to both | awsuits,

proceeded in Massachusetts.



The arbitration panel held a three-day hearing in
Boston in Novenber 1998, and issued its first Findings, Oders,
and Award on February 16, 1999. Ashcraft & Gerel then filed a
nmotion in the Massachusetts district court to vacate the panel's
decision. On April 29, 1999, the Massachusetts district court
denied the nmotion. The court affirmed the arbitrators' order
that there be additional discovery in order to assist the panel
in calculating Coady's bonus. The panel had deci ded at | east
two i ssues of breach of contract, finding that Coady was not in
breach, but the lawfirmwas. Ashcraft & Gerel protested to the
district court that these findings exceeded the panel's
authority. The court declined to address the breach issues,
sayi ng they should be resolved by the D.C. district court. The
panel had al so awarded Coady his expenses and counsel fees on
a finding that he was the winner of the arbitration.® The court
made no determ nation on that issue because of its decision to

refer the breach issues to the D.C. court.?*

s The enpl oynment agreenent provided that "the reasonabl e
expenses and costs of [the arbitration] will be borne by the
| oser.™

4 The court al so upheld the panel's findings that Coady

had not m sused his firm credit card, and that the firnms
partners, not Coady, had the ultimte authority over hiring in
t he Boston office.
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In June 1999, the D.C. district court ruled on the
breach issues in the panel's decision that the Massachusetts
district court had declined to address. The D.C. court held
that the law firm had never submtted to a broader scope of
arbitration, as Coady contended, and that the panel had exceeded
its jurisdiction on the breach of contract issues. It vacated
the panel's decision as to those issues. The D.C. court held
that it could not rule on the bonus issue because the
Massachusetts district court had retained control of it.®

Ashcraft & CGerel's request for a ruling that it had
cause to term nate Coady and its breach of fiduciary duty claim
against him were later tried to a jury in the District of
Col unmbi a proceedi ngs. The jury found that Ashcraft & Gerel had
good cause for termnating Coady, which foreclosed Coady's
breach of contract counterclaim The jury al so found that Coady
had not breached his fiduciary duties to the firm Ashcraft &
Gerel was awarded $400,000 in |iquidated damages agai nst Coady

under the enpl oynment contract.?®

5 The D.C. court also ruled that the portions of the
arbitration award to which Ashcraft & Gerel had not objected
woul d have preclusive effect in the D.C. litigation, including

the panel's finding that Coady did not m suse his firmcredit
card.

6 We were i nformed by counsel at oral argunent that this
deci sion has been appealed to the D.C. Circuit. See Ashcraft &
Gerel v. Coady, No. 00-7105 (D.C. Cir. filed Apr. 12, 2000).
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Meanwhi | e, the Massachusetts arbitration panel issued
a Supplenmental Order, Finding, and Award on May 7, 1999, in
which it clarified that even if it did not consider the breach

of contract findings that were referred to (and |ater vacated

by) the D.C. court, it would still find that Coady was the
wi nner of the arbitration. It thus reaffirmed that Coady was
entitled to an award of fees and expenses, i ncl udi ng
rei mbursenment of $36,000 for his arbitration expenses. |t also

rejected objections to its discovery orders, and found that
Ashcraft & Gerel's argunent that it m sunderstood its discovery
obl i gati ons "exceed[ ed] the bounds of credulity."”

The panel hel d anot her hearing on May 25, 1999, and on
June 4 issued its Supplenental Findings, Orders, and Award
addressi ng Coady's 1997 bonus. As expl ai ned above, "senior
partner draw' was a key termin understandi ng how Coady's bonus
was cal cul ated, because it acted as a cap on his total
conpensati on. During the Novenber 1998 arbitration hearings,
the firmhad stipulated that it agreed with Coady's view of the
met hod for cal culating his bonus:

[ TThe calculation of the bonus that M.

Coady calculated [based on a stated

percentage of the Boston office's net

profits, with net profits defined as Boston

of fice revenue m nus Boston office expenses]

is accurate for as far as it gets you. But

it doesn't get you very far because his

bonus, total conpensation, was subject to a
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cap, and he couldn't earn any nore than the

seni or partners earned. And we have further

stipulated that the cap shoul d be cal cul at ed

in accordance wth historic accounting

practices of Ashcraft & Gerel and in

accordance with general ly accept ed

accounting practices of Ashcraft & Gerel.

The real di sagreenent between the parties thus centered
not on the nethod of cal cul ating the bonus, but on Coady's claim
that the firmhad deliberately underpaid its senior partners in
1997 in order to lower the cap and thereby reduce his bonus.
Coady clained that the firm had acconplished this by inproperly
deferring 1997 inconme to 1998, and by not attributing incone
fromthe firms separate affiliation with the Boston firm of
Hugo & Pollack. In response, the firmrepeatedly objected that
t hese issues were beyond the scope of arbitration, but put on
evi dence.

In its June 4 decision, the panel proceeded to apply
the interpretation of the bonus cal cul ati on net hod agreed on by
the parties to the facts, including its finding that Coady had
made a prima facie case that the law firm had mani pul ated the
size of the senior partners' draw. The panel found that while
it could not cal cul ate Coady's exact 1997 bonus on the evi dence
before it, it was able to determ ne that Coady was entitled to

at | east $45,000 nore than he had received. The arbitrators

al so held that Coady was the wi nner of the arbitration on the
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i ssue of his 1997 bonus, and thus entitled to fees and expenses
related to that issue. The panel gave Coady two options: accept
$45,000 as the additional bonus figure, or pursue further
di scovery. Coady opted for the $45,000. The panel issued its
final order on June 30, and Coady moved the next day in the
Massachusetts district court for confirmation of the arbitra

awar d. Ashcraft & Gerel again objected, arguing that the
arbitrators had exceeded their authority, due at least in part
toerror inthe initial order of reference to the arbitrators by
the Massachusetts court. The district court confirmed the
arbitration award on Septenber 15, 1999.

.

This case cones to us in an unusual posture, partly as
aresult of there being different proceedings involving the sane
case in two different federal courts and at |east an arguable
i nconsi stency in the outcones. Whil e Ashcraft & Gerel nakes
several argunents on appeal, at the heart of the case nowis the
arbitral decision concerning Coady's bonus. The resolution of
that issue considerably alters the posture of the remaining
cl ai nms.

A. Rulings on the Arbitrability of the Bonus |ssue

Coady's enpl oynment was primarily governed by his 1993

enpl oynent agreenent with Ashcraft & Gerel, which was anended i n
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1994.7 The enploynment agreenment, as anended, covers Coady's
duties, his conpensation, and his degree of control over the
Boston office, and al so sets |iqui dated damages for a breach by
either party. The agreenent includes the followi ng arbitration
cl ause:

It is agreed by the parties that any
anbi quities or gquestions of interpretation

of this contract shall be the subject of
di scussions by COADY and a [partners'
commttee] . . . . Any decision which [the

commttee] may reach in such a matter shal

be binding on the partnership. Either party
may at [its] option elect to submt the
mat t er to Bi ndi ng arbitration, t he
reasonabl e expenses and costs of which wll
be borne by the | oser; however, both parties
agree to use reasonabl e neans and good faith
to attenpt to resolve any differences that
may arise prior toresorting to arbitration.

(enphasi s added).
In its March 1998 decision, the district court
interpreted this arbitration clause, stating:
This arbitration provision is not a

standard broad arbitration clause applying
to any di spute between Coady and Ashcraft &

! There was al so a so-cal |l ed 1991 "prenupti al agreenent,”
whi ch governed the process for Coady's departure fromthe firm
-- in particular, the apportionment of fees from Coady's
continued representation of former Ashcraft & Gerel clients.
The prenuptial agreenent contains this arbitration clause: "In
the event of any dispute over the construction, interpretation,
or application of this Agreenment, the parties agree to binding
arbitration wunder the rules of the Anmerican Arbitration
Associ ation." (enphasis added). The ternms of the prenuptial
agreenment are not relevant to the issues in this appeal.
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Gerel arising out of or relating to the

Enpl oyment Agreenent. | nstead, this Court
reads this arbitration clause to define a
limted scope of arbitration. Under the
Empl oynent  Agreenent, the parties have

agreed to arbitrate disputes (1) requiring
clarification of the neaning of a particular
contractual provision because the |anguage
of the contract suggests nore than one
reasonabl e interpretation (anbiguities) and
(2) requiring construction of t he
substantive provisions of the contract.
Once the arbitrator determ nes the meaning
of a contractual provision, the role of the
arbitrator is conplete. Unless the parties
mutual ly agree to continue arbitration for
the purpose of conplete resolution of a
di spute, the dispute nust be resolved
through litigation, or private settl enent.

Coady, 996 F. Supp. at 107 (enphasis added).?

The district court then proceeded to identify which of
the di sputed i ssues were arbitrable. See id. at 108-09. On the
i ssue of the paynent of Coady's bonus for the first half of
1997, the district court wote:

By t he express terns of the Enpl oynent
Agreenent, Coady is entitled to a bi-annual
bonus equal to twenty-five percent of the
net profits of the Boston office. Thi s
bonus paynment is capped; Coady's total
annual conpensation cannot exceed a senior
partner's draw for the sane cal endar year.
Coady asserts that Ashcraft & Gerel has

8 In contrast, the court described the prenuptial
agreenment's arbitration clause, see supra note 7, as "slightly
broader . . . as it subjects to arbitration not sinply the

process of discovering and ascertaining the meaning of the
contract[,] but also applying the terns of the Agreenment to a
specific set of facts.” |Ld.
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failed to nmake this bonus paynent for the
first half of 1997. The calculation of the
bonus is the subject of arbitration as the
determ nation of net profit requires
interpretation of whether certain expenses
are "related." However, the obligation to
make this payment is not the subject of
arbitration, as there is no anbiguity in the
Enpl oynent Agreenment regarding Ashcraft &
Cerel's duty[] to make this bonus paynent.

Id. at 108 (citations ontted) (enphasis added). In the
conclusion of its opinion, the court identified four issues for
arbitration. Only one was related to the bonus issue: "What are
the related expenses for determ ning the Boston office's net
profits?" Id. at 109. As described earlier, the "related
expenses" issue was renoved fromconsideration by the lawfirm s
acceptance, during the arbitration, of Coady's figures.?®

In its Novenber 4, 1998 report on the issues subject
to arbitration, and again inits February 1999 Fi ndi ngs, Orders,
and Award, the arbitration panel stated that it believed that
t he anpunt of Coady's bonus -- not sinply the nature of "rel ated
expenses for determ ning the Boston office's net profits" -- was
subject to arbitration. The arbitrators based this concl usion
on the district court's statenment that "[t] he cal cul ati on of the

bonus is the subject of arbitration,"” Coady, 996 F. Supp. at

9 As a result, there is no occasion to consi der whet her
this portion of the order of reference was in error.
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108, and on the district court's later affirmance of the
arbitrators' discovery order. In its February 1999 decision,
t he panel al so found that Coady had made a prina facie case that
Ashcraft & Gerel had manipulated its 1997 senior partner drawin
order to reduce his bonus, and ordered further discovery that
woul d allowit to cal cul ate what Coady's bonus shoul d have been.

In its April 1999 Menorandum and Order, the district
court denied Ashcraft & Gerel's notion to vacate in part the
arbitration award. The court held that deference should be
given to the arbitration panel's view of the scope of its

authority, citing Larocque v. RWEF, Inc., 8 F.3d 95 (1st Cir.

1993). "[A]ln arbitrator's view of the scope of the issue .
is entitled to the sanme . . . deference . . . normally accorded
to the arbitrator's interpretation of the collective bargaining

agreenment itself."” [d. at 97 (quoting El Dorado Tech. Servs.

Inc. v. Union Gen. de Trabaj adores, 961 F.2d 317, 321 (1st Cir.

1992)) (internal quotation marks omtted).

On the bonus issue, the court concluded that the
arbitrators had not exceeded the scope of their authority when
t hey sought to cal cul ate the amunt of Coady's bonus and ordered
di scovery on the senior partner draw to facilitate the
cal cul ati on of the bonus ampunt. Quoting its March 1998 order

of reference, the court wrote:
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This Court concluded that the panel

was to identify "the related expenses for

determ ni ng the Boston office's net profits”

to help calculate the bonus owed Coady.

Ashcraft sought to linmt the panel's scope

to these related expenses only and now

objects to the panel's going beyond this

identification. In its discussion, however,

this Court stated that "[t] he cal cul ati on of

t he bonus is the subject of arbitration as

the determ nation of net profits requires

interpretation of whether certain expenses

are 'related.'" Thus, the Court's limted

conclusion should be read in light of its

nor e expansive discussion of this issue.

(citations omtted).

After anot her hearing and two suppl enmental orders, the
arbitration panel issued its final order on June 30, 1999, which
the court confirmed at a hearing on Septenmber 15, 1999. The
district court did not issue a witten explanation of its
Septenber 15 deci sion. At the hearing, however, the court
repeated the reasoning fromits April 1999 decision: first, the
March 1998 decision did refer the cal cul ation of Coady's bonus
to the arbitrators; and second, the arbitrators' concl usions as
to the scope of the arbitration should be given deference.

In Ashcraft & Gerel's view, the district court's March
1998 deci sion concerning the scope of arbitration held that the
enpl oynment contract limted arbitration to matters of contract

interpretation only. Ashcraft & GCerel argues that the

arbitrators exceeded their authority when they held that
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Ashcraft had nmanipulated the senior partners’ draw and
determned that the firm owed Coady additional bonus
conpensation. The firmargues that the district court erred in
its April 1999 decision; when it ruled that the arbitrators had
not exceeded the scope of their authority, the firm says, the
court was msinterpreting its own March 1998 deci sion.

Coady argues that t he district court's confirmation of
the arbitration award was proper. According to Coady, the
cal cul ati on of his bonus required interpretation of an anbi guous
termin the enploynent contract, a task the arbitrators were
specifically enpowered to engage in by both the enploynment
contract and the district court order. Coady phrases the
guestion facing the arbitrators this way: was Coady's
conpensation capped by the nunber announced by Ashcraft & Cerel
as the senior partners' draw, or did the firmhave an obligation
under the contract to follow its usual accounting practices to
determ ne the cap on Coady's conpensati on? Coady says that the
panel concluded in its February 1999 order that the cap nunber
was not the one announced by Ashcraft in 1997, but that the
actual nunmber was yet unknown, as Coady had submtted prim
facie evidence of "a substantial straddle of income in 1997."

B. Standard of Review and Interpretation of the Arbitration

Cl ause
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The question of the appropriate standard of reviewis
mul tifaceted. The question whether the parties agreed to
arbitrate certain matters was for the court to decide. See

First Options of Chicago, Inc. v. Kaplan, 514 U S. 938, 944

(1995). Indeed, in PaineWbber, Inc. v. Elahi, 87 F.3d 589 (1st

Cir. 1996), we held that "the question whether the subject
matter of the underlying dispute is within the scope of an
expressly limted arbitration agreenment is an "arbitrability’

i ssue." ld. at 596 (construing AT&T Techs., 1Inc. V.

Communi cations Wrkers of Am, 475 U. S. 643, 651 (1986)). And
"arbitrability depends on contract interpretation, which is a

question of law " 1d. at 592 (construing Commercial Union Ins.

Co. v. Glbane Bldg. Co., 992 F.2d 386, 388 (1st Cir. 1993)).

As stated inFEirst Options, "[c]ourts should not assune

that the parties agreed to arbitrate arbitrability unless there
is '"clea[r] and unm stakabl[e]' evidence that they did so."

First Options, 514 U. S. at 944 (quoting AT&T Techs., 475 U. S. at

649) (second and third alterations in original). The limted
arbitration clause in Coady's enploynment agreenent contains no
such "clear and unm stakabl e" |anguage; there is in fact no
evidence that the parties agreed to submt the question of

arbitrability to arbitration. Thus, the arbitrators' views
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about what is arbitrable are not given the usual |eeway courts
give to arbitrators. See id. at 945-47.

Coady responds by citing the famliar doctrine that
"[a] ny doubts concerning the scope of arbitrable issues should

be resolved in favor of arbitration." NMses H Cone Meni|l Hosp.

v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983). Even before

First Opti ons, however, t hat doctrine was subject to

constraints. "So long as the arbitrator, acting within the

scope of his delegated authority, is arguably construing the

contract, his decision nust stand." El Dorado Tech. Servs., 961

F.2d at 319 (enphasis added). The Federal Arbitration Act
expressly provides that an award may be vacated "[w] here the
arbitrators exceeded their powers.” 9 U S.C. § 10(a)(4).

To use the doctrine as Coady posits would be to

underm ne First Options. Where the arbitrability of a dispute

is to be determ ned by a court and the court determ nes that an
issue is not arbitrable, the arbitrators' contrary concl usion
that an issue is arbitrable carries no weight and is not
entitled to deference. This is true even when the district

court's order of reference is in error, as here. If the rule
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were otherwi se, a party who did not agree to arbitrate could be
| ocked into an arbitral award through a series of errors.?
Here, the district court's initial order of reference
determ ned that the enpl oynment agreenent authorized arbitration
only of questions of ambiguity or interpretation of the contract
and that questions of breach of contract were not within the
scope of the clause. See Coady, 996 F. Supp. at 107. The
arbitrators were w thout power to enlarge upon that ruling.
Sonme | anguage in the order of reference, however, went beyond
the district court's core holding that only issues of contract
interpretation were arbitrable, and suggested to the arbitrators
that they could decide the ultimte issue of the size of the
bonus owed to Coady. See id. at 108 ("[t]he cal culation of the

bonus is the subject of arbitration").

10 The arbitral panel made the argunment that Ashcraft &
Cerel waived its objections to the arbitrators' view of the
scope of their authority through its subm ssions to the panel.
Coady has not made that argument on appeal. Even if Coady had
made t hat argunment, it is one we reject. Parties nmay suppl ement
by their subm ssions the authority granted an arbitration panel

under a contract. See Dorado Beach Hotel Corp. v. Union de
Trabaj adores de la I ndustria Gastrononi ca Local 610, 959 F. 2d 2,
4 (1st Cir. 1992). Having exam ned Ashcraft & GCerel's

subm ssions to the arbitrators and the transcripts of the
arbitration hearings, we find that the firm consistently and
vigorously mintained its objection to the scope of
arbitration. (The D.C. district court reached the sane
conclusion in its June 19, 1999, ruling on Ashcraft & Gerel's
notion to vacate the arbitration award.)
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Whet her the arbitration cl ause mandat es t hat t he act ual
cal cul ation of Coady's bonus is subject to arbitration is, in
our view, an issue of interpretation of the contractual |anguage
"anmbiguities or questions of interpretation of this contract."
The district court's ruling was one of interpretation, which did
not turn on any factual findings. Thus, we reviewthe point de

novo, see MCl Tel ecomms. Corp. v. Exalon Indus., Inc., 138 F.3d

426, 428 (1st Cir. 1998); Keystone Shipping Co. v. New Engl and

Power Co., 109 F.3d 46, 50 (1st Cir. 1997), and find that it was
error.

By its plain |anguage, the arbitration clause is
limted to anbiguities and questions of interpretation. Wen
these parties wanted an arbitration clause that covered the
application of contract ternms to specific facts, they were
capabl e of drafting such a clause. The arbitration clause in

the 1991 "prenuptial agreenent," see supra note 7, applies to

“"the construction, interpretation or application of this
Agr eenent . " Coady, 996 F. Supp. at 98 (original enphasis
renmoved and new enphasis added); see also id. at 107

(contrasting the arbitration clause in the prenuptial agreenent,
which "subjects to arbitration not sinply the process of
di scovering and ascertaining the neaning of the contract[,] but

al so applying the terns of the Agreenent to a specific set of
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facts," to the narrower clause in the enploynent agreenent). At

bottom arbitration remains "sinply a matter of contract between

the parties; it is a way to resolve the disputes -- but only
those disputes -- that the parties have agreed to submt to
arbitration." First Options, 514 U. S. at 943. The enpl oynent
agreenent plainly mnifests the parties' intent to limt

arbitration to the interpretation of ambi guous contract ternms.

The stipulations presented by the law firm at the
Novenber 1998 arbitration hearings resolved the ambiguities and
gquestions of interpretation surrounding Coady's bonus; indeed,
they elim nated any dispute between Coady and the law firm on
these points.! This left no i ssue concerning the bonus that was
within the scope of the arbitrators' authority. But, given the
| anguage in the district court's order of reference, it is
under st andabl e that the arbitrators went further.

There was, of course, considerable dispute about the
application of the agreed-upon interpretations -- for exanple,
whet her the | aw firmhad vi ol ated accepted accounting practices.

But these i ssues of breach and cal cul ati on of sunms were properly

1 In retrospect, it mght have been better for the |aw
firmto have infornmed the Massachusetts district court at the
time of its consideration of the order of reference that the
firmwould so stipulate. That m ght have framed the matter in
sharper focus for the district court.
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part of the factfinding in the D.C. court litigation, and not

part of the arbitrators' task.
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C. Renedy

The question becones then one of fashioning an
appropriate renmedy, given the status of the bonus dispute and
the parallel litigation that has proceeded in the District of
Columbia. We remand to the Massachusetts district court wth
instructions to transfer the action, including the records of
the arbitral hearings that have been filed, to Judge Kollar-
Kotelly of the U.S. District Court for the District of Col unbia.
There is nothing left of the Massachusetts action, which was
brought to conpel arbitration. If there are to be further
proceedi ngs on the bonus i ssue, they should take place under the
authority of the D.C. district court, which is conpletely
famliar with legal and factual determ nations made in the
course of the D.C. trial, some of which may bear on the bonus
di spute.

Qur remand and transfer order is not based on Ashcraft
& Gerel's argunment that the Massachusetts court erred in failing
to transfer the action in April 1998. The district court,
Ashcraft & Gerel says, disregarded the "first-filed rule" and
improperly applied the transfer criteria under 28 U S.C 8§
1404(a), thereby dividing jurisdiction over a single dispute
bet ween federal courts in Boston and Washi ngton, D.C. Ashcraft

& Gerel contends that the district court's ruling ran counter to
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a principal concern behind both the first-filed rule and venue
transfer under 28 U.S.C. § 1404(a): preventing duplication of
effort and inconpatible rulings. Coady defends the district
court's decision, arguing that because Ashcraft & GCerel was
guilty of "racing to the courthouse,” it was not entitled to
application of the first-filed rule.

W would review the district court's decision on

transfer of venue for an abuse of discretion. See Cianbro Corp.

v. Curran-lLavoie, Inc., 814 F.2d 7, 11 (1st Cir. 1987). Under

8§ 1404(a), a district court may transfer any civil action to any
other district where it may have been brought "[f]or the
conveni ence of parties and wtnesses, in the interest of
justice." 28 U S.C. § 1404(a).

In addition to the convenience of parties and w tnesses, the
factors to be considered by the court include the availability
of docunents; the possibility of consolidation; and the order in

which the district court obtained jurisdiction. See Cianbro,

814 F.2d at 11. "Where identical actions are proceeding
concurrently in two federal courts . . . the first filed action
is generally preferred in a choi ce-of-venue decision.” [d. The

burden of proof rests with the party seeking transfer; there is

a strong presunption in favor of the plaintiff's choice of
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forum See Gulf O1 Corp. v. Glbert, 330 U S. 501, 508 (1947).

Here, however, the decision by the district court not
to transfer the action was "primarily due to the existence of a
judicial emergency in the United States District Court for the
District of Colunbia.” Coady, 996 F. Supp. at 106 (enphasis
added). This was an issue the district court introduced into
the case sua sponte, the parties not having argued it. The
district court apparently thought that the District of
Massachusetts could handl e the action better, given that it was
at full strength, whereas the federal district court for the
District of Colunbia did not have its full conpl ement of judges.

The court's reliance on this factor (which is
materially different from docket congestion) was error. The
district court did not base its decision on undue delay to
parties, but rather on the mere existence of a judicial
energency. Wil e expressions of concern that the President and
Congress fill existing judicial vacancies are appropriate in
ot her contexts,?? it has no place in determning the rights of
litigants under 28 U . S.C. 8§ 1404(a), and is not "in the interest

of justice."” 28 U.S.C. § 1404(a). Neither constitutional nor

12 It is a topic covered by the Chief Justice of the
United States in his annual report on the United States Courts.
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statutory rights of parties are suspended when there are

judicial vacancies in a district. W do not know whet her absent

this "primary" factor the court would have transferred the

action. Nor do we need to decide whether absent that factor,

the decision to refuse to transfer was an abuse of discretion.
M.

We hold that the arbitrators exceeded the scope of
their authority and vacate the arbitral award. The case is now
in a different posture than it was in April 1998, and the
sol ution nost consistent with the policies behind § 1404(a) is
to have any remaining matters addressed by Judge Kol |l ar-Kotelly
of the U S. District Court for the District of Columbia.®® W

direct the district court totransfer this case to Judge Kol l ar-

Kotelly.
So _ordered.
13 We recognize that both parties have invested
consi derable resources in this dispute already. We urge the

parties to resolve by agreenent the remaining issues and to
avoid further proceedings.

-27-



